INTRODUCTION
Brazil and Ukraine are part of the third and fourth waves of constitutionalization that occurred after World War II. The first, which directly hit the countries involved in the war, especially Germany and Italy, was also given in the 1940s. In the 1970s with the end of authoritarian regimes, southern Europe carried out the second wave. In the 1980s, it was the turn of the constitutionalization of Latin America after the military regimes.
Finally, in the 1990s, with the fall of the Berlin wall, it came the turn of the fourth wave of constitutionalization with countries of the old communist bloc led by the Soviet Union.
The success of the first wave of constitutionalization inspired others. The German "year zero" was certainly a unique experience for the renewal of the German society and politics in the second half of the twentieth century. In Brazil, in which the military rule changed to democracy without institutional breakdown and characters of the authoritarian regime introduced themselves as agents of the democratic regime, the institutional renewal is a slow and gradual process that still occur during the term of the new Constitution. If, on one hand, the orderly transition led to national reconciliation of nonviolent manner, on the other, the renewal of constitutional text did not mean directly a deeper institutional renewal of the old regime.
The Ukrainian case, in turn, also shows signs that the formal constitutional renewal did not mean strictly institutional renewal. The institutional instability resulting from a profound crisis promoted by historical review of relations with Russia for closer ties with the West, puts the Ukrainian constitutionalism in a very similar situation to the Brazilian, although the Ukrainian crisis is deeper because the interests of Russia.
This article results of a cooperative effort between the University Center of BrazilUniBrasil in Curitiba and the National University of Chernivtsi to discuss the realities of two different countries from the perspective of Ehrlich's work. The Ehrlich's notion about justice, especially the individualism and the community idea as driving forces of social dynamics, allows a reflection on both countries and how their courts decide. The text is divided into three topics. The first is a description of the Ehrlich's notion about justice. The second topic has the conceptions of justice in Brazil and the third topic the conceptions of justice in Ukraine.
EUGEN EHRLICH´S NOTION ABOUT JUSTICE
Justice directs all societies, because it influences the creation of the legal precept.
The judge finds the norm of decision under its guidance. Justice is the criterion of judgment of a norm, a court decision or a state intervention. Justice is the goal of all political parties, at least according to their convictions publicly manifested (EHRLICH, 1989, p. 188) .
For Ehrlich science aims to identify the conceptions of justice, its origins and objectives. It is not the task of science to decide on which one is truly fair. What people consider fair depends on the conceptions that one have of the goals of human aspiration, and this is a task for religious leaders, prophets, practical jurists, judges and politicians.
Science can only take what it can prove, i.e., it cannot prove the beauty of a Gothic cathedral, or a Beethoven symphony for someone who does not perceive it as such. These are questions of the emotional dimension of life (EHRLICH, 1989, p. 177 ).
Ehrlich conceived the idea of justice in aspects of social statics and social dynamics.
According to social static, every right is just an expression of the facts of the existing law.
For social dynamics, otherwise, the legal precept not only keeps the existing, but also constitutes society instrument to regulate relations in the associations according to their interests (EHRLICH, 1989, p. 204) . As a social force, justice must reach those who work in the preparation of the norm of decision and the rules. It is a difficult task for those called upon to decide. He must have enough sensitivity to include not only the present, but of future generations, not only the economic aspect but also the political, moral and cultural.
Taking such decisions is one of the most difficult tasks one can assign to a person. Reply demands of justice means to perceive what is happening in society, to sense your needs and to predetermine your order. Justice rests on social currents, but it needs of individual action to become effective. Ehrlich here highlights the role of genius, one who is ahead of his/her time and can see the future. Justice owe society its raw content; its own structure it owe the artist who formulated it. There has been not a single justice or a single beauty, but in every work of justice, one finds justice, like in every work of art its beauty is showed for mankind. Thus, justice formulated in rules, decisions and literary works is, in its perfect expressions, the result of a brilliant synthesis of the contradictions, as it is all that is extraordinary, created at any time in history (EHRLICH, 1989, p. 177--182) .
The great driving forces of this social dynamic are for Ehrlich the individualism and the community idea. Judicial decisions and interventions by the authorities have the responsibility to change or eliminate the facts of existing law and thus to move society in a certain direction (EHRLICH, 1989, p. 204) .
For the individualism every man/woman is an end in himself/herself and is not subject to any power that can use it as a means to achieve its goals. Man or woman is not subject to any rule that submits his/her to a foreign individual will or an association, which does not serve itself, but to the whole. The individualism's ideal of justice focuses on the individual and his/her property. The individual, who freely offers his/her property, does not have another master than the state and he/she is not committed to anything, unless the contracts which he/she freely signed. Ehrlich notes that with individualism breaks up all forms of dependence, slavery, landlord, servitude and at least under significant restriction, legal family power. With the dissolution of the associations to which the individual appears linked, remain as binding links of the individual to society only the property, the contract and the State (EHRLICH, 1989, p. 204-205) .
The Community idea opposed the individualism in the nineteenth century. For Ehrlich the Community idea as expression of socialism or communism cannot fit in this context, because it did not have influence on the formation of the current law. However other more moderate versions have achieved great significance in all fields of law, particularly in recent decades. The community idea has as a starting point the immense internal contradiction of the individualism, because the individualism has some of the greatest inequalities, especially in relation to goods, despite the effort to treat people with equality. If rich and poor are under the same legal provisions the superiority of the rich becomes greater. Unlike socialism and communism, the social movement, that part of the Community idea, does not seek to abolish inequality, but only reduce its effects. It wants to create a counterweight to the superiority of riches through social institutions and legal provisions that impose limits to overexploitation of who is in top position (EHRLICH, 1989, p. 206-207) .
According to Ehrlich the social idea of justice did not eliminate the individualism's ideal of justice, but materialized it. However much the individualism and the community idea fight each other, they will throughout history gradually delimiting the areas, where they seem to be justified. Individualism must give to the community, especially to the state, all that it needs to be fair to the individual. The community idea should also be able to justify the community, promising the individual a gift or at least a better future than he/she could have as an isolated subject (EHRLICH, 1989, p. 209) .
Justice has limits in the reality. According to Ehrlich a widespread idea of justice is that the work should be equated to property. The biblical passage that says worker deserves his/her salary, recognized this idea; and it found full expression in the socialist law, by recognizing the right to the full product of labor. However, of course, one cannot expect its implementation through legal provisions while there is the current society (EHRLICH, 1989, p. 203) .
The fair resolution of conflicts finds clear limits on the social expressions of power.
Ehrlich refers to an example of his time to reflect on the justice of a decision. It was the conflict between the French and the nomadic Arab tribes to desert border in Algeria and Tunisia. The Arab tribes, owners of huge herds of sheep, camels and horses, required large pastures and, depending on the season, long paths to lead them from one grazing area to another. However, this practice was extremely harmful to agriculture. What interests should prevail? The interests of owners of herds or agriculture? (EHRLICH, 1989, p. 180 ).
Issues such as this, which appears daily to a jurist to be resolved, must be addressed, says Ehrlich, taking into account the interests of society in general. Which of the issues at stake is more important to society? If the decision takes only the interests of the parties, shall prevail the interest of the stronger party. Thus, one will not have a fair resolution of the conflict. Justice of the conflict solution depends of the importance to society of interest to be prestigious (EHRLICH, 1989, p. 181 ).
According to Ehrlich justice cannot be reduced to a formula. Thus, the most famous of formulas, one that Bentham borrowed from Beccaria, "the greatest happiness for the greatest number", has never been proven and it also does not belong to those things that become evident without proof. Bentham´s formula will never convince everyone like, for example, the religious ascetic, for whom happiness on earth is worthless; the admirer of the aristocracy, for whom the greatest number of people exist not to be happy, but to work and obey; the patriot, seeking more power and greatness of the fatherland than the individuals who compose it. Bentham and his disciples have referred, with this formula, the popular middle classes and the free realization of individual work forces. However, asks Ehrlich: the largest number is no longer happy when men led it and determine its fate? The largest number is no longer happy when it can live at the expense of others, even if means great hardship? The formula of Bentham, concludes the Professor of Chernivtsi, only has the support of those who believe in its correctness: the conscious Democrats. His formula is located and dated: the English bourgeoisie of the early nineteenth century (EHRLICH, 1989, p. 183-184) .
Ehrlich portrays the complexity of the justice when he reflects on four different theoretical conceptions. He says, first, that the dominant jurisprudence misunderstands completely when it identify the legal precept with the expression "the will of the legislature" and despises the huge participation of society in this work. The natural law, in turn, had a deeper insight of the legal phenomenon in seeking to justify the right feelings of justice, i.e., to seek support legal precepts, at least indirectly, in the conceptions of justice in society. Savigny and Puchta, through the theory of legal consciousness of the people as the foundation of development of the law, only transposed the ideas of natural law to the law of society. Bentham, with his utilitarian theory, which in terms coincides with the concepts of the end of the law of Jhering, drew attention for the first time and comprehensively, to the concept of general interest, despite having he does often confused with the idea of justice and identified with the bourgeois middle class. Finally, refers Ehrlich to the materialist conception of history saying that it was far beyond the theory of natural law, the historical school, Bentham and Jhering, because it showed, that the law and also the legal precepts are only a superstructure of the economic order and result from the power relations in society. However, says Ehrlich, it focused on an onesidedness, when it intentionally excludes from its field of analysis the personality, the conceptions about justice and all non-economic influences of society (EHRLICH, 1989, p. 186-187) .
CONCEPTS OF JUSTICE IN BRAZIL
Survey based on representative sample of the population of the metropolitan region of Rio de Janeiro, held in 1996, sought to evaluate the Brazilian political culture within the parameters of three classic versions of Western democratic tradition: (i) liberal concept of citizenship; (ii) the classical republican view (Roman) and (iii) the community version (Aristotle).
In the first version, there is only room for the individual and his/her interests. This is the negative freedom, whose main purpose is to guarantee the freedom of individuals from illegal and institutional constraints to devote themselves fully to private life, to the acquisitive appetite of market utilitarian society (CARVALHO, 2002, p. 105) .
The second version differs radically from the liberal and emphasizes the idea of res publica, common good, even if it requires the sacrifice of the individual interest. The concern for the common good is a "civic virtue", a concept introduced by this through.
Freedom here has a positive connotation, does not refer to the reaction to the state power, but the availability of citizens to be directly involved in the task of government (CARVALHO, 2002, p. 105) .
Finally, the third version is similar to the second, but not to be confused with it. This is the community view of citizenship, in which the feeling of belonging to a political community is very important, which in the old version was the city and the modern version became the nation. This version emphasizes the collective over the individual, but it is not necessarily virtuous, because it lacks the emphasis on political action of citizen in public life. The exclusive emphasis on the community can generate the opposite effect, i.e., the policy compliance or a passive participation (CARVALHO, 2002, p. 106 ).
The conclusion of the survey showed that the Brazilian political culture does not seem to fit in any of the versions that have marked the Western tradition. To the question about which constitutional rights were the most important, i.e., political rights, civil rights or social rights, 56% of respondents, all literate, did not respond. When respondents could remember any rights gave preference to social rights such as rights to health, to education, to employment, to housing and to welfare. Civil rights like liberty, property, equality, security appear in distant second place. Political rights, i.e. the right to vote and to be voted and to express political opinion, have been almost completely ignored (CARVALHO, 2002, p. 107-108) .
The lack of consideration of their own rights is accompanied by low regard for the rights of others. Survey has shown that 44% of respondents feel that the use of violence by the police to get the suspect's confession is justified; 70% agree with the proposition that criminals should not have their rights respected once that do not respect the rights of others (CARVALHO, 2002, p. 109 ).
According to the survey, citizenship's view as a community is not found in Brazil. The indicator of the community spirit is in the degree of trust that citizens have in each other.
Mutual trust would be an indication of the recognition that all share common values and goals. Survey has shown that 60% of respondents consider the Brazilians as unreliable, a very low rate compared with the stable democracies. According to survey, among the reliable are religious leaders and family, followed by friends and neighbors. Among the unreliable are the union leaders and the president just below the mayors and deputies.
The survey concluded that trust exists within the religious world and the primary relationships, not on civil and political world (CARVALHO, 2002, p. 109-110) .
Participation in the elections is not a reliable indicator of political participation in Brazil, because voting is compulsory. However, other data show great political apathy. Only 2% of respondents participate in political parties; 5.5% participate in neighborhood associations; 1.7% participate in associations of parents and students and 5.8% participate in philanthropic associations. The highest participation is found in unions (13.6%) (CARVALHO, 2002, p. 111) .
When the duties of Brazilians were questioned, the survey indicated that 57% of respondents could not point to any duty. If the payment of taxes was mentioned by some respondents as a duty, 41% of them answered that tax evasion is justified in some cases; 70% of respondents do not talk about politics and 68% have no sympathy for a political party (CARVALHO, 2002, p. 112) .
The precariousness of the knowledge of rights, social participation and public spirit coexists with high rates of inclusion into the political-legal system. Almost 92% of respondents have identity cards, 90% have voter registration, 88% have a worker card, When the Court did not apply the state norm that defines stable union only as the union between man and woman, the Court was sensitive to Ehrlich's idea of law as "an order of habitual behavior" and recognized the existence of an living law independent from state norm, attributing constitutional legitimacy to this living law.
The synthesis of the negative description of the political participation of Brazilian society in the country's political life and the advances of the Constitution and judicial decisions for citizenship shows that citizenship is not yet spread in society. This diagnosis, which involves both the popular classes and the middle classes, shows that people are still hostage of interests that define the performance of the institutions. If, on the one hand, specific advances are achieved, the system as a whole remains subject to conservative forces that prevent structural changes regarding the formation of a consistent political community. 5 Although this consistency does not mean a substantial integration, it will be more than formal bond of rights that unite citizens negatively in the private branch free of state intervention. If the 1988 Constitution tends to the Community idea described by Ehrlich, citizen political consciousness must tread the same path to create bonds of solidarity between different people. Of course, a difficult task for Brazil, a country that still has huge deficits of citizenship.
CONCEPTS OF JUSTICE IN UKRAINE
While watching the multicultural life of Bukovina, Ehrlich noted that many nationalities lived together: Ruthenians, Romanians, Germans, Jews, Russians, Slovaks, Hungarians and Gypsies. Lawyers with experience could say for sure that all of them had only one the same right, which operated throughout Austria. However, even a superficial view of things would have convinced him that each of the nations followed its own legal bases during the daily routine. The ancient principle of individualism in law continued to live in reality, but it was only in shadow of the territorial principle (EHRLICH, 1911a, p. 2; EHRLICH, 1911b, p. 129-147; ЕРЛІХ, 2005) .
In Ehrlich`s legal doctrine a holistic concept of justice was not developed, but his understanding of the concept is formally incorporated in the theory of "living law".
5 According to Vianna and Carvalho (2002) , the 1988 Constitution brought an institutionally favorable scenario to a republican recreation, although it cannot say that the conservative sectors come endorsing and supporting a perspective that make the law and its institutions an initial access to free and active citizenship.
Syncretic unity of law and justice is manifested primarily in sociological approach to the definition of these concepts. According to Ehrlich, justice is a social force, and speaking of that force, it is always said about its power and if there is enough of this power, to achieve its goals to those who follow the norms of decision laid down in the right of jurists and law (ANTONOV et al., 2011, p. 237 ).
However, he did not consider the "inner sense of justice of judges" as very important. Ehrlich did not deny the impact of legislation as a source of law on the activities of a judge, but he stressed three essential factors of influence on court decisions and the administration of justice.
The first factor -value of judgments in judicial interpretation. Ehrlich indicates the presence of normative assumptions about the need of "correct" decision. So, he does not agree with those, who deny this factor in legal proceedings.
The second factor -social and historical context of the case. Each case should be examined according to its historical and social context. For the judges the circumstances of each case are "coefficients of social tendency" and therefore the judge must at least partly rely on the prevailing at the time decision tendencies or social conditions. Ehrlich believed that the open recognition of the social and historical aspects of law enables judges to have a better understanding of lack of legal norms in time and space and freed them from "heavy chains" of technicalities.
The third factor -"the identity of the judge". Ehrlich considered it a significant factor in every justice and in particular in justice of freedom. Freedom, judge`s freedom by
Ehrlich is a conservative freedom of responsible attitude to legal development, it is judge`s concern about the proper personality. This "personality" comprehensively considers all factors such as written law, historical and social context, sees "living energy" in law. This aspect is worth looking in more detail.
Today in Ukraine, it is often noted that one of the guarantees of fair justice (judicial independence) is in the funding of the courts, its "special procedure", "sustainable security" that is part of "a mechanism for protection of the judiciary". Thanks to the solution of the problems of financing the judiciary and social security, one can hope to ensure the unity of the judiciary. Improving the status of judges, further strengthening of their independence, increase of legal immunity of judges from undue influence and the development of a democratic society, building legal state are prerequisites for adequate protection of constitutional rights and freedoms of all citizen (АМДЖАДІН et al., 2005, p. 234).
Judicial independence consists first of the independence of justice, being unrelated to any circumstances and other things during the administration of justice, except the law.
The guarantee of judicial independence is defined by the Constitution and laws of Ukraine as a necessary condition of an impartial and fair justice and impartial courts should actually be provided. Therefore, reducing of the guarantees of judicial independence in case of adoption of new laws or amendments to existing laws is unacceptable. Expenditures for the maintenance of the courts are separately defined on the State Budget of Ukraine. The agreement of the distribution of funds between the courts and judges, who are worthy of funding, and protection from the pressure of the various branches of government will once and for all solve the problem of real independence of judges.
Believing that "there is no other guarantees of justice, except the personality of the judge", Ehrlich said that only when the judge is free, one can expect from him/her responsibility for the "injustice". Unlike the technicalities, the free-law school did not remove the judge from his/her responsibility for the decision, appealing to the "correctness" of the legally established legal fictions or "simple" implementation of the intentions of the legislator. The judge, according to Ehrlich, should be responsible for his/her own decisions, which are possible because of his/her freedom. Now in Ukraine, one can talk about the desire to enable and ensure the independence of courts and judges (financial, ideological, etc.) as noted above. These are the factors of promoting freedom, but are they internal factors? Will they make it possible (and indeed whether there is such a desire and need to) for "more freedom" of judges in judicial decisions? If judges can have "greater freedom", will depend on "the principles of judicial tradition", the characteristics of the legal system of Ukraine and, of course, on the level of "personality of the judge", which Ehrlich was talking about.
According to L.M. Moskvich, knowledge, abilities and skills are the technological basis of personal professional capacity of judges. Without them, he/she could not successfully carry out professional functions. The development and activation of knowledge and skills are related to the process of creativity. Therefore, the importance of the creative component of professional judges, and therefore in the structure of his/her personal professional capacity is hard to overemphasize. Creativity stimulates judge's desire to achieve excellence in professional activities. As reasonably argued by L.M.
Moskvich, creativity of the judge is determined by his/her ability to look at individuality of the case and to be able to find the generality, abstraction and typicality of the legal standards (МОСКВИЧ, 2004, p. 224) . Thus, the judge creates a common unity between abstract and concrete. To do this he/she must be active and have the mobility of cognitive processes, intelligence, flexibility of thinking, erudition, analytical and predictive capabilities. After all, if the judge has low mental capacity, no intelligence and cognitive activity, poor memory, no motivation to succeed at work, indifference to the profession, etc., his/her activities will not be creative, and therefore effective
The Constitution of Ukraine recognizes many of components of the principle of fairness in the "General Principles" and in the section "The rights, freedoms and duties of man and citizen". The protection of inalienable rights and freedoms is vested in the court, which is enshrined in the current Court System and in the procedural law, in particular in by law, in particular, in equality before the law, in the relation between crime and punishment, purposes and means that inform the legislators elected to achieve them". 8 In practice, judges often have to deal with gaps in the law. In this regard, the issue of "freedom of judges", "judicial discretion", are transferred from theory to practice. The ideas that were expressed by Ehrlich 100 years ago are more relevant than ever today in
Ukraine. An example of the recognition of the so-called "living law" according to E. Ehrlich is application by courts in certain cases of acts of plenum, decisions, circulars, generalizations of jurisprudence of the Supreme Court of Ukraine, which are advisory for judges and other officials, who are applying the law.
Resolutions, decisions and circulars of the Supreme Court and Supreme specialized courts of Ukraine are the only uniform benchmark to application of the law, that allow to fill the gaps in the legal act, to exclude violations of substantive and procedural law and to require courts to hear cases in a timely manner, providing guaranteed protection of rights, freedoms and interests.
7 Рішення Конституційного Суду України у справі за конституційним поданням ВС України щодо відповідності
The concept of "living law" can logically be explained by the decisions of the Constitutional Court of Ukraine, which often changes its position into a reversed one. In January 26, 2012 the Constitutional Court of Ukraine published an interpretation of the law of Ukraine on social payments, under which the Cabinet regulated the social benefits financed by the State budget. Such position of the Constitutional Court of Ukraine can only be explained by changing of the social relations as a result of a dynamic process that reflects the will of the majority of citizens. In this case, Ehrlich`s view about justice that "there is no justice, given once and for all; any justice and so as the written law are the result of historical development" (DOROSH , 2005, p. 168-184 ) is clearly confirmed.
Therefore, one can say that the jurisprudence is created by court`s decisions on specific cases, resolutions of the Plenary, information letters, etc. and it is considered an additional regulator of social relations, the link between the law and real life, which is just a manifestation of "living law" by Ehrlich.
CONCLUSION
From the description of the concepts of justice in Brazil and in Ukraine, one can observe that the differences between the two countries are in the following points. In Brazil, the lack of citizenship is crucial for the fragility of constitutional values in society and for its effective democratization. The pluralism that marks Brazilian society, a pluralism in a negative sense, because it is characterized by profound inequality of the national society, prevents the necessary consensus to strengthen the Community idea. The Brazilian Constitution of 1988 surpassed the individualistic view of law and incorporated the Community idea. However, as the national pluralism prevents a substantial community and individualism sets a very fragile link to the national union, the Community idea as solidarity between different not yet found its way consisting of factor of disintegration and weakening of society. The undeniable advances of the 1988 Constitution were not sufficient for a complete renovation of the country (not only normative).
The Ukrainian case reinforces the independence of the judiciary and the judges as indispensable factor for the realization of justice. Backtracking on gains already secured for this independence are not tolerable. It is necessary to do special mention to the budgetary autonomy from pressure of other branches of government. The guarantee of justice is also found in the judge's personality and thus the judge's independence is crucial. The importance of standardization of jurisprudential understanding of the law is another factor of justice, because it refers to the ideal of equality, in which is based the legal system. The same factual basis has the same legal understanding, i.e., equal treatment for similar situations.
